ITEM NO.22 COURT NO.14 SECTION XIV

SUPREME COURT OF INDTIA
RECORD OF PROCEEDINGS

Petition(s) for Special Leave to Appeal (C) No(s). 25435/2024

[Arising out of impugned final judgment and order dated 11-07-2024
in WP(C) No. 8971/2024 passed by the High Court of Delhi at New

Delhi]

DELHI SUBORDINATE SERVICE SELECTION BOARD

(DSSSB) & ANR. Petitioner(s)
VERSUS

SEEMA Respondent(s)

(FOR ADMISSION and I.R.)
Date : 25-11-2024 This petition was called on for hearing today.

CORAM : HON'BLE MR. JUSTICE SUDHANSHU DHULIA
HON'BLE MR. JUSTICE AHSANUDDIN AMANULLAH

For Petitioner(s) Mr. Satya Darshi Sanjay, A.S.G.
Mr. Mukesh Kumar Maroria, AOR
Mr. Akshat Amritanshu, Adv.
Mr. Bhuvan Kapoor, Adv.
Mr. Shaurya Rai, Adv.
Mr. Santosh Kumar, Adv.
Mr. Pratyush Shrivastava, Adv.
Ms. Payal, Adv.

For Respondent(s) Mr. Anuj Aggarwal, Adv.
Ms. Divya Aggarwal, Adv.
Mr. Manas Verma, Adv.
Mr. Pradeep Kumar, Adv.

Mr. Ayush Anand, AOR

UPON hearing the counsel the Court made the following
ORDER
We see absolutely no reason to interfere with the impugned
order in exercise of our jurisdiction under Article 136 of the
Constitution of India. The Special Leave Petition is, accordingly,
dismissed.

sowerei=tPending interlocutory application(s), if any, is/are disposed

(JAYANT KUMAR ARORA) (RENU BALA GAMBHIR)
ASST. REGISTRAR-CUM-PS COURT MASTER
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*  IN THE HIGH COURT OF DELHI AT NEW DELHI
+  W.P.(C) 8971/2024 and CM APPL. 36639/2024 (stay)

DELHI SUBORDINATE SELECTION BOARD AND ANR.
..... Petitioners
Through:  Mr. Gaurav Dhingra and
Mr.Shashank Singh, Advocates.

Versus

SEEMA Respondent
Through:  Mr. Anuj Aggarwal, Mr. Pradeep
Kumar and Mr. Manas Verma,

Advocates.

CORAM:
HON'BLE MR. JUSTICE SURESH KUMAR KAIT
HON'BLE MR. JUSTICE GIRISH KATHPALIA

ORDER
% 11.07.2024

1 Aggrieved against judgment and order dated 17.01.2024 passed by the
learned Central Administrative Tribunal (‘Tribuna’) in MA No. 2962/2023
in O.A. 4191/2017, the present writ petition has been preferred by the
petitioners seeking setting aside thereof.

2. Vide impugned order dated 17.01.2024, the learned Tribuna has
alowed the appeal preferred by the respondent, with a direction to the
petitioner No. 1 to ensure that the recommendation with respect to selection
of applicant as PGT (Hindi) pursuant to vacancy notification of February,
2012, alongwith necessary documents is sent to the petitioner No. 2 therein
within a period of 04 weeks, who shall within further 04 weeks, ensure that
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the Competent Authority offers appointment to the respondent, subject to
her fulfilling other eligibility conditions set forth in the Recruitment Rules of
the said post.

3. The petitioners are aggrieved that impugned order dated 17.01.2024
passed by the Tribunal suffers from patent illegality as the learned Tribunal
failed to appreciate that respondent herein was shortlisted under Visualy
Handicap (VH) category and was allowed to upload her e-dossier between
20.11.2018 to 27.11.2018 but she failed to do so despite opportunity being
given to her to upload the e-dossier on 14.01.2019. Since the respondent did
not do so and therefore, her candidature was rejected.

4, The brief facts of the case are that pursuant to an advertisement issued
by petitioner No. 1 for filling up various posts of PGT (Hindi), the
respondent applied for the post of PGT (Hindi) under Post Code 170/2014
through online application. Petitioner No. 1 conducted Tier-I Examination
on 30.11.2014 and the respondent was shortlisted for appearing in Tier-I|
Examination.

5. The respondent was shortlisted amongst 87 candidates in Unreserved
category and was directed to furnish her documents in e-dossier alongwith
other categories. Since against the respondent, the category was mentioned
as ‘unreserved’, therefore she was not shortlisted for uploading the e-dossier
having less marks than the cut-off of ‘unreserved category’.

6. Pursuant to declaration of result on 25.10.2017, the respondent made
a representation to petitioner No. 1, stating that she belongs to ‘Visually
Handicap’ category and requested to consider her case. Accordingly, her

candidature was considered and for verification of the clam of the
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candidate, one post was withheld in unreserved/Visually Handicap category
for her.

7. After verification, the respondent’'s case was considered under
Visually Handicap category vide Result Notice 704 dated 20.0.2018 and she
was allowed to upload her e-dossier between 20.11.2018 till 27.11.2018 but
she failed to upload her e-dossier. The respondent claims to have given one
more opportunity to her to submit her e-dossier on 14.01.2019 however she
again failed to do so and therefore, her candidature was rejected vide Result
Notice dated 18.02.2019.

8. Being aggrieved, the respondent filed O.A. No. 4191/2017 before the
learned Tribunal, which was allowed vide order dated 17.01.2024, with a
direction to the petitioners to ensure that its recommendations with respect
to selection of the respondent as PGT (Hindi) pursuant to vacancy
notification of February, 2012 alongwith the necessary documents is sent to
Govt. of NCT of Dehi within 04 weeks, whereafter the concerned
department shall issue an offer of appointment to the respondent subject to
her fulfilling other eligibility conditions set forth in the Recruitment Rules of
the said post.

0. Aggrieved against the aforesaid order dated 17.01.2024, the present
petition has been filed by the petitioners on the ground that the learned
Tribuna has not appreciated the decision of this Court in Govt. of NCT
Delhi Vs. Sheetal reported as (2023) SCC OnLine Del 5279.

10. During the course of hearing, learned counsel submitted that the
learned Tribunal has erred in not appreciating the fact that the petitioner on
every step had complied with the statutory mandate under the Right to
Persons with Disabilities Act, 2016 and given al the opportunities to the
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respondent to upload her e-dossier. Even after lapse of time between
20.11.2018 till 27.11.2018, the respondent was permitted to upload her e-
dossier on 14.01.2019, which she could not do and therefore she could not
be selected for the said post and thus, setting aside of order passed by
learned Tribunal is sought.

11. On the other hand, learned counsel appearing on behalf of the
respondent has opposed the present petition, by submitting that the order
passed by the learned Tribuna does not call for any interference by this
Court and thus, the present petition deserves to be dismissed.

12. Having heard learned counsel for the parties and upon perusal of
material placed before this Court as well as decision cited by the petitioners,
we find that the primary reason for which the petitioners have denied
appointment to the respondent was that she did not upload e-dossier within
the time specified for the same, despite additional opportunity given.

13. The petitioners have relied upon decision in Sheetal (Supra), wherein
this Court had turned down her prayer to place on record copies of
documents which she did not upload as e-dossier in view of the fact that in
her representation she had mentioned “for certain reasons, she could not
upload the documents.” No plausible reason was put forth by the respondent
therein, whereas in the present case the respondent’s case fals under VH
category.

14. Apparently, the scheme of reservation for persons with disability is
distinct from the constitutional provision for reservation of Scheduled Castes
and Schedules Tribes. For persons with disability 3% of the positions have

been earmarked, which is further sub-categorized on the basis of the
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different disabilities. Thus, benefit of a position to a visualy handicapped
candidate cannot be denied.

15. This Court cannot lose sight of the fact that the respondent succeeded
in the selection process and had approached the petitioners herein with al
documents. If the respondent was not able to file e-dossier, the duty of the
petitioners would have been that the Department should have helped her in
downloading the same and taking its copies on record.

16. In view of the above, finding no error in the order dated 17.01.2024
passed by the learned Tribunal, the present petition is dismissed.
Consequently, the petitioners are directed to comply with the directions

mentioned in Paras-11 and 12 thereof within four weeks.

SURESH KUMAR KAIT,J

GIRISH KATHPALIA,J
JULY 11, 2024/uk/r
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Item No. 50 (C-4) M.A. No. 2962/2023
In
O.A. No. 4191/2017

Central Administrative Tribunal
Principal Bench, New Delhi

M.A. No. 2962/2023
In
0O.A. No. 4191/2017
M.A. No. 15/2023

This the 17th day of January, 2024

Hon’ble Mr. Tarun Shridhar, Member (A)
Hon’ble Mr. Manish Garg, Member (J)

Seema

Aged about 32 years,
D-Teacher

G-B

D/o Sh. Manohar Lal Arora,
R/0 A-194, H. No. 399,
Near Amar Lal Mandir,
Ram Gang Mohalla,
Bhiwani, Haryana.

..... Applicant

(Advocates: Mr. Anuj Aggarwal with Mr. Nikhil Pawar
& Mr. Shakib Malik)

Versus

1. Delhi Service Selection Board,
Through its Secretary,
FC-18, Institutional Service Selection Board,
New Delhi- 110092

..... Respondent No. 1

2. Government of NCT, Delhi
Through Chief Secretary,
Delhi Secretariat, IP Estate,
Delhi- 110002.
....Respondent No. 2

(Advocates: Mr. Pratap Shanker with Ms. Shifa)



Item No. 50 (C-4) M.A. No. 2962/2023
In
O.A. No. 4191/2017

ORDER(ORAL)

Hon’ble Mr. Tarun Shridhar, Member (A)

This OA has been listed under the head directions.
However, taking due note of the issue as also the facts and
circumstances in future, we had recorded certain extensive
observations on the last dates of hearings and also called

for a status report from the respondents.

2. Accordingly, we have considered it fit to hear
substantive arguments and deciding the OA. Learned

counsel for the parties have agreed to this.

3. The applicant participated in the selection process for
the Post of PGT (Hindi) in the Directorate of Education,
Government of NCT of Delhi in response to an
advertisement issued on 02.02.2012. The applicant had
sought reservation under the category of persons with
benchmark disabilities and the further sub-category
visually handicapped. The applicant is stated to have been
successful in terms of her position in the merit in the said
selection examination. However, she was not given
appointment as she was not considered as a candidate
belonging to the category visually handicapped. The said

averment is made in para 10 of the heading ‘brief facts of
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the case’ in the counter reply filed by the respondents.

Ventilating her grievance, she seeks the following reliefs:-

“a) Pass direction to the Respondents to appoint the
Applicant to the post of PGT (Hindi), female with the
post code 137/12 & 170/14 under the PH(VH) with
retrospective effect with all consequential benefits such
as seniority, Pay and Allowances effective from the
dates when the other selected candidates were
appointed;

b) Pass an order/direction calling for the records
relating to the appointments regarding PGT (Hindi)
female, post code 137/12 & 170/14 from Respondents
herein;

¢) Pass a direction to the Respondents to award the cost
of litigation to the Applicant;

d) Pass any order or direction as the court may deem fit

and proper in the facts of the case.”
4. Learned counsel for the applicant, drawing support
from the averments made in the OA, has submitted that in
terms of the provisions of the Rights of Persons with
Disabilities Act, the respondents were obliged to identify an
appropriate position for reservation to such persons and
further identify the various sub-categories as outlined in
the said Act. In any case, since the vacancy notification was
common to a number of teaching posts, any of the posts
could be utilized under the category of persons with
disabilities and a further sub-category of visually

handicapped.
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5. The reason given in the counter reply is very cryptic

and does not further explain as to why she has not been

considered as a visually handicapped candidate whereas
her status as such is not disputed. We have carefully gone
through the counter reply filed by the respondents and find
that they have stated that applicant belongs to Unreserved
category and hence she cannot claim benefit of reservation

under the visually handicapped category.

6. We would like to explain here that the scheme of
reservation for persons with disabilities is distinct from the
Constitutional provision for reservation of Scheduled
Castes and Scheduled Tribes. Three per cent of the
positions have to be earmarked for visually handicapped
category which is further sub-categorized on the basis of
the different disabilities. These positions are not to be
adjusted under the normal scheme of reservation, hence,
we are not able to accept this contention of the respondents
that the applicant was to be considered only as unreserved
because even if the applicant is considered as unreserved,
the benefit of a position as a visually handicapped
candidate cannot be denied and the same could have been

in the visually handicapped category. The persons with
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benchmark disabilities are to be adjusted within their

respective categories.

7. During the course of hearing, it was informed that one
of the reasons which the respondents have adduced for not
giving appointment to the applicant is her failure to upload
the e-dossier within time prescribed for the same. They
have further submitted that a reasonable opportunity was
also afforded to the applicant, not once but on two
occasions to upload the e-dossier. However, even when this
indulgence was shown, the applicant omitted to upload the
e-dossier. This situation has been explained by the
respondents through a communication dated 15.03.2023
and submitted to us, by way of an affidavit vide which on
our directions, the respondents had given a status report.
The said communication states that in terms of the
instructions issued by the respondents, the applicant was
obliged to upload her e-dossier, for which, time between
20.11.2018 to 27.11.2018 was afforded. Thereafter, one
more opportunity was given to her to upload the e-dossier
on 14.01.2019 and it is on account of her failure to upload
the same which has resulted in rejection of her

candidature.
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8. Learned counsel for the applicant has argued before us

that the applicant had made serious and sincere attempts

to upload the e-dossier, but she encountered some serious
glitches in the system and, hence, could not upload the
same. Therefore, by way of abundant caution, she
submitted her dossier, which included all the documents,
manually. Curiously, this fact has been admitted by the
respondents in the communication dated 15.03.2023 vide
which the status report has been furnished. The said
communication unambiguously records “applicant had
submitted her documents manually but had not submitted
in online mode, i.e., through e-dossier”. Immediately after
this sentence, the respondents write “Therefore, her
candidature was rejected vide result notice no. 767 dated

18.02.2020”.

9. In our view, this is a perverse inference. The candidate
is a visually handicapped person; if she had submitted the
documents manually, there was no reason to reject her
candidature on this specious plea that e-dossier had not
been uploaded. If uploading of e-dossier was a statutory
requirement, the respondents could have assisted her in
uploading the same. We can presume nothing else except

that the applicant was eligible in all respects and
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meritorious enough for appointment as PGT (Hindi), as the

same has not been questioned anywhere by the

respondents and the entire rejection is on a sole ground.
Moreover, we note that when this candidature was
rejected, this subject was already under consideration of
this Tribunal for adjudication and hence, the respondents
should have consciously desisted from taking a decision in
this respect which, in fact, amounts to frustration of the

Original Application.

10. Reservation of posts in Government is provided for in
the Rights of Persons with Disabilities Act, 2016. This Act
elaborately outlines the principles as also the procedure for
providing this reservation. DoP&T has further given
detailed guidelines regarding the procedure to be adopted
for application of the provisions of this Act. It was
incumbent upon the respondents to ensure that the
provisions outlined in the Act and outlined subsequently in
the DoP&T instructions are adhered to in letter and spirit.
In the instant case, the status of the applicant as a person
with disability suffering from visual handicap was not
disputed nor was it disputed that she has all the relevant
documents to establish the same. Further, these documents

were submitted to the respondents and they were in their



Item No. 50 (C-4) M.A. No. 2962/2023
In
O.A. No. 4191/2017

possession in physical form. Mere failure to provide

electronic version of the same, could not have been a

sufficient ground unless it was established that the
applicant was deliberately trying to avoid uploading them.
The respondents were obliged to take into consideration
not only the peculiar circumstances of the applicant but
also her explanation that it was on account of some
problem in the virtual system which was preventing her to

upload e-dossier.

11. In the light of what has been detailed and discussed
above, the present Original Application is allowed.
Respondent No. 1 shall ensure that its recommendations
with respect to selection of the applicant as PGT (Hindi)
pursuant to vacancy notification of February 2012, along
with the necessary documents is sent to Respondent No. 2
within a period of four weeks from the date of receipt of a
certified copy of this Order. Respondent No. 2 shall within
a period of four weeks, thereafter, ensure that the relevant
department and competent authority of Government of
NCT of Delhi issues an offer of appointment to the
applicant, of course, subject to her fulfilling other eligibility
conditions set forth in the Recruitment Rules of the said

post.
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12. The date of appointment of the applicant shall be the

date on which last of the candidate selected pursuant to the

subject vacancy notification was appointed. The
consequential benefits as would accrue to the applicant as a
result shall be extended in her favour on notional basis
from the said date and actual basis with effect from the
date she assumes charge of her position. These
consequential benefits shall include, but not restricted to,
appropriate place in the seniority and fixation of pay and
allowances. The arrears of such pay and allowances as the
applicant would be entitled to would be released in her
favour within a period of twelve weeks from the date of her

assuming charge of the position.

13. The OA stands disposed of against the background of
the directions given above. Associated MAs also stand

disposed of.

14. There shall be no order as to costs.

(Manish Garg) (Tarun Shridhar)
Member (J) Member(A)

/aks/



